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(2) The examiner shall issue an ini-
tial decision which is based exclusively
on the transcript of testimony and ex-
hibits together with all papers and re-
quests filed in connection with the pro-
ceeding and which sets forth all find-
ings of fact and conclusions of law rel-
evant to the matter at issue.

(3) The initial decision shall become
final thirty days after issuance if there
has been no appeal filed under §0.735-
48.

§0.735-47 Decision absent a hearing.

(a) If the former employee does not
request a hearing in a timely manner,
the Director shall make an initial deci-
sion on the basis of information com-
piled in the investigation, and any sub-
missions made by the former employee.

(b) The proposed sanction or a lesser
included sanction shall be imposed if
the record indicates a violation of post-
employment statutes or regulations by
a preponderance of the evidence.

(c) The initial decision shall become
final thirty days after issuance if there
has been no appeal filed under §0.735-
48.

§0.735-48 Administrative appeal.

(a) Within 30 days after issuance of
the initial decision, either party may
appeal the initial decision or any por-
tion thereof to the Assistant Sec-
retary. The opposing party shall have
20 days to respond.

(b) If an appeal is filed, the Assistant
Secretary shall issue a final decision
which shall be based solely on the
record, or portions thereof cited by the
parties to limit issues, and the appeal
and response. The Assistant Secretary
shall also decide whether to impose the
proposed sanction or a lesser included
sanction.

(c) If the final decision modifies or
reverses the initial decision, it shall
state findings of fact and conclusions
of law which differ from the initial de-
cision.

§0.735-49 Sanctions.

(a) If there has been a final deter-
mination that the former employee has
violated post-employment statutes or
regulations, the Director shall impose,
subject to the authority of the Assist-
ant Secretary under §0.735-48(b), the

21

Pt. 0, App. A

sanction which was proposed in the no-
tice to the former employee or a lesser
included sanction.

(b) Sanctions which may be imposed
include:

(1) Prohibiting the former employee
from making, on behalf of any other
person except the United States, any
formal or informal appearance before
or, with the intent to influence, any
oral or written communication to the
Department or any organizational sub-
unit thereof on any matter of business
for a period not to exceed five years;
and

(2) Other appropriate disciplinary ac-
tion.

(c) The Director may enforce the
sanctions of paragraph (b)(1) of this
section by directing any or all employ-
ees to refuse to participate in any such
appearance or to accept any such com-
munication. As a method of enforce-
ment, the Director may establish a list
of former employees against whom
sanctions have been imposed.

§0.735-50 Judicial review.

Any former employee found to have
violated 18 U.S.C. 207, or regulations
issued thereunder, by a final adminis-
trative decision under this subpart
may seek judicial review of the admin-
istrative determination.

APPENDIX A TO PART 0—STATUTES GOV-
ERNING CONDUCT OF FEDERAL EM-
PLOYEES

There are numerous statutes pertaining to
the ethical and other conduct of Federal em-
ployees, far too many to attempt to list
them all. Consequently, only the more im-
portant ones of general applicability are re-
ferred to in this appendix.

A. BRIBERY AND GRAFT

.01 Title 18, U.S.C., section 201, prohibits
anyone from bribing or attempting to bribe a
public official by corruptly giving, offering,
or promising him or any person selected by
him, anything of value with intent (a) to in-
fluence any official act by him, (b) to influ-
ence him to commit or allow any fraud on
the United States, or (c) to induce him to do
or omit to do any act in violation of his law-
ful duty. As used in section 201, ““‘Public offi-
cials’ is broadly defined to include officers,
employees, and other persons carrying on ac-
tivities for or on behalf of the Government.
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.02 Section 201 also prohibits a public offi-
cial’s solicitation or acceptance of, or agree-
ment to take, a bribe. In addition, it forbids
offers or payments to, and solicitations or
receipt by, a public official of anything of
value ““for or because of”’ any official act per-
formed or to be performed by him.

.03 Section 201 further prohibits the offer-
ing to or the acceptance by a witness of any-
thing of value involving intent to influence
his testimony at a trial, Congressional hear-
ing, or agency proceeding. A similar provi-
sion applies to witnesses ‘‘for or because of”’
testimony given or to be given. The provi-
sions summarized in this section do not pre-
clude lawful witness fees, travel and subsist-
ence expenses, or reasonable compensation
for expert testimony.

B. COMPENSATION TO OFFICERS AND EMPLOYEES
IN MATTERS AFFECTING THE GOVERNMENT

.01 Title 18, U.S.C., section 203, prohibits
an officer or employee from receiving com-
pensation for services rendered for others be-
fore a Federal department or agency in mat-
ters in which the Government is a party or is
interested.

.02 Section 203 applies to a special Gov-
ernment employee as follows:

a. If the special Government employee has
served in the Department of Commerce more
than 60 days during the preceding period of
365 days, section 203 applies to him only in
relation to a particular matter involving a
specific party or parties (1) in which he has
at any time participated personally and sub-
stantially in his governmental capacity, or
(2) which is pending in the Department of
Commerce; or

b. If the special Government employee has
served in the Department no more than 60
days during the preceding period of 365 days,
section 203 applies to him only in relation to
a particular matter involving a specific
party or parties in which he has at any time
participated personally and substantially in
his governmental capacity.

.03 Section 203 does not apply to a retired
officer of the uniformed services while not
on active duty and not otherwise an officer
or employee of the United States.

C. ACTIVITIES OF OFFICERS AND EMPLOYEES IN
CLAIMS AGAINST AND OTHER MATTERS AF-
FECTING THE GOVERNMENT

.01 Title 18, U.S.C., section 205, prohibits
an officer or employee, otherwise than in the
performance of his official duties, from:

a. Acting as agent or attorney for pros-
ecuting any claim against the United States,
or receiving any gratuity, or any share of or
interest in any such claim in consideration
of assistance in the prosecution of such
claims; or

b. Acting as agent or attorney for anyone
before any Government agency, court, or of-
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ficer in connection with any matter in which
the United States is a party or has a direct
and substantial interest.

.02 Section 205 applies to a special Gov-
ernment employee as follows:

a. If the special Government employee has
served in the Department more than 60 days
during the preceding period of 365 days, sec-
tion 205 applies to him only in relation to a
particular matter involving a specific party
or parties (1) in which he has at any time
participated personally and substantially in
his governmental capacity, or (2) which is
pending in the Department of Commerce; or

b. If the special Government employee has
served in the Department no more than 60
days during the preceding period of 365 days,
section 205 applies to him only in relation to
a particular matter involving a specific
party or parties in which he has at any time
participated personally and substantially in
his governmental capacity.

.03 Section 205 does not preclude:

a. An employee, if not inconsistent with
faithful performance of his duties, from act-
ing without compensation as agent or attor-
ney for any person who is the subject of dis-
ciplinary, loyalty, or other personnel admin-
istration proceedings, in connection with
those proceedings; or

b. An employee from giving testimony
under oath or from making statements re-
quired to be made under penalty for perjury
or contempt.

.04 Sections 203 and 205 do not preclude:

a. An employee from acting as agent or at-
torney for his parents, spouse, child, or any
person for whom, or for any estate for which,
he is serving as guardian, executor, adminis-
trator, trustee, or other personal fiduciary,
except in those matters in which he has par-
ticipated personally and substantially as a
Government employee or which are the sub-
ject of his official responsibility, provided
the head of the operating unit concerned ap-
proves; or

b. A special Government employee from
acting as agent or attorney for another per-
son in the performance of work under a
grant by, or a contract with, or for the ben-
efit of, the United States, provided the head
of the operating unit concerned, with the ap-
proval of the appropriate program Secre-
tarial Officer, shall certify in writing that
the national interest so requires, and such
certification shall be published in the FED-
ERAL REGISTER.

.05 Section 205 does not apply to a retired
officer of the uniformed services while not
on active duty and not otherwise an officer
or employee of the United States.

D. DISQUALIFICATION OF FORMER OFFICERS AND
EMPLOYEES IN MATTERS CONNECTED WITH
FORMER DUTIES OR OFFICIAL RESPONSIBIL-
ITIES; DISQUALIFICATION OF PARTNERS

.01 Title 18 U.S.C., section 207:
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a. Provides that a former Government offi-
cer or employee, including a former special
Government employee, shall be permanently
barred from acting as agent or attorney for
anyone other than the United States in any
matter in which the United States is a party
or is interested and in which he participated
personally and substantially in a govern-
mental capacity;

b. Bars a former Government officer or em-
ployee, including a special Government em-
ployee, of an agency, for a period of 1 year
after his employment with it has ceased,
from appearing personally as agent or attor-
ney for another person before any court or
agency in connection with a matter in which
the Government has an interest and which
was under his official responsibility at the
employing agency (e.g., Department of Com-
merce) at any time within 1 year prior to the
end of such responsibility; and

c. Prohibits a partner of a person employed
by the Government, including a special Gov-
ernment employee, from acting as agent or
attorney for anyone other than the United
States in matters in which the employee par-
ticipates or has participated personally and
substantially for the Government or which
are the subject of his official responsibility.

.02 Subparagraphs .0la. and .0l1b. of this
section do not prevent a former officer or
employee or special Government employee
who has outstanding scientific or technical
qualifications from acting as attorney or
agent or appearing personally before the De-
partment of Commerce in connection with a
particular matter in a scientific or techno-
logical field if the Assistant Secretary of
Commerce for Science and Technology shall
make a certification in writing, published in
the FEDERAL REGISTER, that the national in-
terest would be served by such action or ap-
pearance by the former officer or employee.

E. ACTS AFFECTING A PERSONAL FINANCIAL
INTEREST

.01 Title 18, U.S.C., section 208 prohibits
an officer or employee, including a special
Government employee, from participating
personally and substantially in a govern-
mental capacity in any matter in which, to
his knowledge, he, his spouse, minor child,
partner, organization in which he is serving
as officer, director, trustee, partner, or em-
ployee, or any person or organization with
whom he is negotiating or has any arrange-
ment concerning prospective employment,
has a financial interest.

.02 Section 208 does not apply:

a. If the officer or employee first advises
the head of the operating unit concerned of
the nature and circumstances of the matter
involved, makes full disclosure of the finan-
cial interest, and receives in advance a writ-
ten determination made by such official,
with the approval of the appropriate pro-
gram Secretarial Officer, that the interest is
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not so substantial as to be deemed likely to
affect the integrity of the services which the
Government may expect from the officer or
employee; or

b. If, by general rule or regulation pub-
lished in the FEDERAL REGISTER, the finan-
cial interest has been exempted from the re-
quirements of section 208 as being too re-
mote or too inconsequential to affect the in-
tegrity of Government officers’ or employ-
ees’ services.

F. SALARY OF GOVERNMENT OFFICIALS AND
EMPLOYEES

.01 Title 18, U.S.C., section 209, prohibits:

a. An officer or employee from receiving
any salary, or any contribution to or sup-
plementation of salary, as compensation for
his services as an officer or employee of the
United States from any source other than
the Government of the United States, except
as may be contributed out of the treasury of
a State, county, or municipality; and

b. Any person or organization from paying,
contributing to, or supplementing the salary
of an officer or employee under cir-
cumstances which would make its receipt a
violation of subparagraph .0la. of this sec-
tion.

.02 Section 209:

a. Does not prevent a Government em-
ployee from continuing to participate in a
bona fide pension or other welfare plan main-
tained by a former employer;

b. Exempts special Government employees
and employees serving the Government with-
out compensation, and grants a cor-
responding exemption to any outside person
paying compensation to such individuals;
and

c. Does not prohibit the payment or ac-
ceptance of sums under the terms of the Gov-
ernment Employees Training Act.

G. CODE OF ETHICS FOR GOVERNMENT SERVICE

‘““Code of Ethics for Government Service,”
House Concurrent Resolution 175, 85th Con-
gress, 2d Session, 72 Stat. B12 of July 11, 1958,
which reads as follows:

“Any Person in
Should:

“Put loyalty to the highest moral prin-
ciples and to country above loyalty to per-
sons, party, or Government department.

“UPHOLD the Constitution, laws, and
legal regulations of the United States and all
governments therein and never be a party to
their evasion.

“GIVE a full day’s labor for a full day’s
pay; giving to the performance of his duties
his earnest effort and best thought.

“SEEK to find and employ more efficient
and economical ways of getting tasks accom-
plished.

Government Service
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“NEVER discriminate unfairly by the dis-
pensing of special favors or privileges to any-
one, whether for remuneration or not; and
never accept for himself or his family, favors
or benefits under circumstances which might
be construed by reasonable persons as influ-
encing the performance of his governmental
duties.

“MAKE no private promises of any kind
binding upon the duties of office, since a
Government employee has no private word
which can be binding on public duty.

“ENGAGE in no business with the Govern-
ment, either directly or indirectly, which is
inconsistent with the conscientious perform-
ance of his governmental duties.

“NEVER use any information coming to
him confidentially in the performance of
governmental duties as a means for making
private profit.

“EXPOSE corruption wherever discovered.

“UPHOLD these principles, ever conscious
that public office is a public trust.”

H. PROHIBITIONS

.01 The prohibition against lobbying with
appropriated funds (18 U.S.C. 1913) reads as
follows:

“No part of the money appropriated by any
enactment of Congress shall, in the absence
of express authorization by Congress, be used
directly or indirectly to pay for any personal
service, advertisement, telegram, telephone,
letter, printed or written matter, or other
device, intended or designed to influence in
any manner a Member of Congress, to favor
or oppose, by vote or otherwise, any legisla-
tion or appropriation by Congress, whether
before or after the introduction of any bill or
resolution proposing such legislation or ap-
propriation, but this shall not prevent offi-
cers or employees of the United States or of
its departments or agencies from commu-
nicating to Members of Congress on the re-
quest of any Member or to Congress, through
the proper official channels, requests for leg-
islation or appropriations which they deem
necessary for the efficient conduct of the
public business.

“Whoever, being an officer or employee of
the United States or of any department or
agency thereof, violates or attempts to vio-
late this section, shall be fined not more
than $500 or imprisoned not more than 1
year, or both; and after notice and hearing
by the superior officer vested with the power
of removing him, shall be removed from of-
fice or employment.”

.02 The prohibitions against disloyalty
and striking (5 U.S.C. 7311, 18 U.S.C. 1918). An
individual may not accept or hold a position
in the Government of the United States if
he:

a. Advocates the overthrow of our con-
stitutional form of government;
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b. Is a member of an organization that he
knows advocates the overthrow of our con-
stitutional form of government;

c. Participates in a strike, or asserts the
right to strike, against the Government of
the United States or the government of the
District of Columbia; or

d. Is a member of an organization of em-
ployees of the Government of the United
States or of individuals employed by the gov-
ernment of the District of Columbia that he
knows asserts the right to strike against the
Government of the United States or the gov-
ernment of the District of Columbia.

.03 The prohibition against employment
of a member of a Communist organization (50
U.S.C. 784).

.04 The prohibitions against (a) the disclo-
sure of classified information (18 U.S.C. 798,
50 U.S.C. 788); and (b) the disclosure of con-
fidential information (18 U.S.C. 1905). Each
employee who has access to classified infor-
mation, e.g., confidential, secret, or top se-
cret, or to a restricted area is responsible for
knowing and for complying strictly with the
security regulations of the Department of
Commerce. (See Administrative Order 207-2.)

.05 The prohibition against employment
in the competitive civil service of any person
who habitually uses intoxicating beverages
to excess (5 U.S.C. 7352).

.06 The prohibition against the misuse of
a Government vehicle (31 U.S.C. 638a(c)). No
employee may willfully use or authorize the
use of a Government-owned or Government-
leased passenger motor vehicle or aircraft
for other than official purposes.

.07 The prohibition against the use of the
franking privilege to avoid payment of post-
age on private mail (18 U.S.C. 1719).

.08 The prohibition against the use of de-
ceit in an examination or personnel action in
connection with Government employment
(18 U.S.C. 1917).

.09 The prohibition against fraud or false
statements in a Government matter (18
U.S.C. 1001). An employee in connection with
an official matter shall not knowingly and
willfully conceal or cover up a material fact
or falsify official papers or documents.

.10 The prohibition against mutilating or
destroying a public record (18 U.S.C. 2071).
No employee may conceal, remove, mutilate,
or destroy Government documents or records
except for the disposition of records in ac-
cordance with law or regulation.

.11 The prohibition against counterfeiting
and forging transportation requests (18
U.S.C. 508). Falsely making, altering or forg-
ing, in whole or in part, any form of trans-
portation request is prohibited.

.12 The prohibitions against:

a. Embezzlement of Government money or
property (18 U.S.C. 641). No employee may
convert any Government money or Govern-
ment property to his own use or the use of
another person.
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b. Failure to account for public money (18
U.S.C. 643). Any employee, who, having re-
ceived public money which he is not author-
ized to retain, fails to render his accounts for
same as provided by law, is guilty of embez-
zlement.

c. Embezzlement of the money or property
of another person in the possession of the
employee by reason of his employment (18
U.S.C. 654). An employee is prohibited from
embezzling or wrongfully converting for his
own use the money or property of another
which comes under his control as the result
of his employment.

.13 The prohibition against unauthorized
removal or use of documents relating to
claims from or by the Government (18 U.S.C.
285). No employee, without authority, may
remove from the place where it was kept by
authority of the United States any docu-
ment, record, file, or paper intended to be
used to procure the payment of money from
or by the United States or the allowance or
payment of any claim against the United
States, regardless of whether the document
or paper has already been used or the claim
has already been allowed or paid; and no em-
ployee may use or attempt to use any such
document, record, file, or paper to procure
the payment of any money from or by the
United States or the allowance or payment
of any claim against the United States.

.14 The prohibition against proscribed po-
litical activities, including the following,
among others:

a. Using official authority or influence for
the purpose of interfering with or influ-
encing the result of an election, except as
authorized by law (5 U.S.C. 7324);

b. Taking an active part in political man-
agement or in political campaigns, except as
authorized by law (5 U.S.C. 7324);

c. Offering or promising to pay anything of
value in consideration of the use of, or prom-
ise to use, any influence to procure any ap-
pointive office or place under the United
States for any person (18 U.S.C. 210);

d. Soliciting or receiving, either as a polit-
ical contribution or for personal emolument,
anything of value in consideration of a prom-
ise of support or use of influence in obtaining
for any person any appointive office or place
under the United States (18 U.S.C. 211);

e. Using official authority to interfere with
a Federal election (18 U.S.C. 595);

f. Promising any employment compensa-
tion, or other benefit made possible by Act of
Congress in consideration of political activ-
ity or support (18 U.S.C. 600);

g. Action by a Federal officer or employee
to solicit or receive, or to be in any manner
concerned with soliciting or receiving, any
contribution for any political purpose what-
ever from any other Federal officer or em-
ployee or from any person receiving com-
pensation for services from money derived
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from the Treasury of the United States (18
U.S.C. 602);

h. Soliciting or receiving (by any person)
anything of value for any political purpose
whatever on any Government premises (18
U.S.C. 603);

i. Soliciting or receiving contributions for
political purposes from anyone on Federal
relief or work relief (18 U.S.C. 604);

j. Payment of a contribution for political
purposes by any Federal officer or employee
to another Federal officer or employee (18
U.S.C. 607); and

k. Payment of a political contribution in
excess of statutory limitations and purchase
of goods, commaodities, advertising, or arti-
cles the proceeds of which inure to the ben-
efit of certain political candidates or organi-
zations (18 U.S.C. 608).

.15 The prohibition against an employee
acting as the agent of a foreign principal reg-
istered under the Foreign Agents Registra-
tion Act (18 U.S.C. 219).

APPENDIX B TO PART 0—POSITION CAT-
EGORIES, GRADE GS-13, AND ABOVE,
REQUIRING STATEMENTS OF EMPLOY-
MENT AND FINANCIAL INTERESTS BY
INCUMBENTS

(1) Auditors.

(2) Attorneys other than attorneys engaged
in patent examining or trademark exam-
ining operations.

(3) Heads of divisions or comparable orga-
nization units, GS-15 or above.

(4) Heads of field offices or installations,
GS-15 or above.

(5) Employees in positions involving as-
signed duties and responsibilities which re-
quire the incumbent to make fact-finding de-
terminations or to exercise judgment in rec-
ommending a decision or an action in regard
to:

a. Evaluation, appraisal, or selection of
contractors or sub-contractors, prospective
contractors or prospective subcontractors,
proposals of such contractors or subcontrac-
tors, the activities performed by such con-
tractors or subcontractors, or determination
of the extent of compliance of such contrac-
tors or subcontractors with contract provi-
sions.

b. Negotiation, modification, or approval
of contracts or subcontracts.

c. Evaluation, appraisal, or selection of
prospective project sites, or locations of
work or activities, including real property
proposed for acquisition by purchase or oth-
erwise.

d. Inspection and quality assurance of ma-
terial, products, or components for accept-
ability.

e. Review or approval for access permits.

f. Technical planning or design which in-
volves the preparation of specifications or
technical requirements.
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g. Negotiation of agreements for coopera-
tion or implementing arrangements with for-
eign countries, international organizations,
or non-Federal enterprises.

h. Analysis, evaluation, or review of li-
cense applications.

i. Analysis, evaluation, or review of licens-
ees’ compliance with Department of Com-
merce regulations and requirements.

j. Utilization or disposal of excess or sur-
plus property.

k. Procurement of materials, services, sup-
plies, or equipment.

l. Authorization or monitoring of grants or
subsidies to educational institutions or other
non-Federal enterprises.

m. Audit of financial transactions.

n. Promulgation of safety standards, proce-
dures, and hazards evaluation systems.

o. Other activities where the decision or
action has a substantial economic impact on
the interests of a non-Federal enterprise.

APPENDIX C TO PART 0—POSITION CAT-
EGORIES BELOW GS-13 REQUIRING
STATEMENTS OF EMPLOYMENT AND
FINANCIAL INTERESTS BY INCUM-
BENTS

(1) Employees in the National Marine Fish-
eries Service, National Oceanic and Atmos-
pheric Administration, who are in the fol-
lowing categories of positions:

(a) Special Agents (Fish and Wildlife), Se-
ries GS-1812, grades 5 through 12.

(b) Fishery Products Inspectors, Series GS—
1863, grades 5 through 12.

(5 CFR 735.104, 735.403)
[50 FR 2276, Jan. 16, 1985]

PART 1—THE SEAL OF THE
DEPARTMENT OF COMMERCE

Sec.

1.1 Purpose.

1.2 Description and design.
1.3 Delegation of authority.

AUTHORITY: Sec. 1, 32 Stat. 825, as amended,
15 U.S.C. 1501.

SOURCE: 33 FR 9337, June 26, 1968, unless
otherwise noted.

§1.1 Purpose.

The purpose of this part is to de-
scribe the seal of the Department of
Commerce and to delegate authority to
affix the seal to certifications and doc-
uments of the Department.

§1.2 Description and design.

(a) The Act of February 14, 1903 (32
Stat. 825, as amended) (15 U.S.C. 1501),
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which established the Department of
Commerce, provided that ‘““The said
Secretary shall cause a seal of office to
be made for the said department of
such device as the President shall ap-
prove, and judicial notice shall be
taken of the said seal.” On April 4,
1913, the President approved and de-
clared to be the seal of the Department
of Commerce the device which he de-
scribed as follows:

Arms: Per fesse azure and or, a ship in full
sail on waves of the sea, in chief proper; and
in base a lighthouse illumined proper.

Crest: The American Eagle displayed.
Around the Arms, between two concentric
circles, are the words:

DEPARTMENT OF COMMERCE

UNITED STATES OF AMERICA

(b) The design of the approved seal is
as shown below. Where necessitated by
requirements of legibility, immediate
comprehension, or clean reproduction,
the concentric circles may be elimi-
nated from the seal on publications and
exhibits, and in slides, motion pictures,
and television. In more formal uses of
the seal, such as on letterheads, the
full, proper rendition of the seal shall
be used.

(c) The official symbolism of the seal
shall be the following: The ship is a
symbol of commerce; the blue denotes
uprightness and constancy; the light-
house is a well-known symbol rep-
resenting guidance from the darkness
which is translated to commercial en-
lightenment; and the gold denotes pu-
rity. The crest is the American bald
eagle denoting the national scope of



